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WITNESSETH THAT:

WHEREAS, TIB Corpo:ation, Reliance Development Corporation ang Arlene M.
Sutton coliectively own cerain reat estate located in Johnson County, Indiann, more
particularly described in the attached Exhibit “A” (*Renl Estate"); and

WHEREAS, TIB Corporation and Reliance Corporation have entered into a written
purchase agreement to purchase that portion of the Rea] Estate gwned by Arlene M. Sutton

and Intend to develop the Rea} Estate, by constructing residential facilitles, which shall be
known as "Fexberry Trace™ and

WHEREAS, a Master Plan for the Real Estate 10 be developed by Declarant ns
Foxberry Trace Planned Unit Devel p was recorded on [l ard .
1993, ps Instrument No, 224/ in the Office of the Recorder of Johason
County, Indiata, in Book el Pagc.:f?g; and

&

WHEREAS, Declarant intends 1o rcéord & final plat of the Real Estats as the final
phase of the Foxberry Trace Planned Unit Development in accordanee with the Master
Plag; and

WHEREAS, Declurant intends to sell and convey the residential facilities and Lots
within Foxberry Trace and desises 1o subject the Real Estate 10 certain covenants,
conditions, and restrictions (*Covenants™) In order 10 ensure that the development ang use
of the variows Lots on the Real Estate are harmonious and do not advensely affect the value
of surrounding Lots on the Real Bstate; and

WHEREAS, Declarant desires to provide for maintenance of the Common Areas,
"y 1.

Lakes, Recreation Areas, 1 D and other imp | d on the
Real Estate which gre of common benefit to the Owners of the verious Lots within said
subdivision, and to that end desires to establi certain obligatons on said Owners and &

system of assessments and charges upon sald Owners for certain maintenance and other
costs in connection with the eperation of Faxberry Trace;

NOW, THEREFORE, Deslarant hereby declares that all of the Real Estats asitis
now held and thali be beld, conveyed, hypothecated or encumbered, Jeased, rented, used,
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occupicd and improved, is subject to the followi g Cc All of the Covenants shal
run with the Real Estats and shalt be binding upon the Declarant and upon the parties
having or acquiring any right, title, or interest, legal or equitable, in and 1o the Rea! Estate
ar any part or parts thereof and shall inure to the benefit of the Declarant and every one
af the Declarant’s successors in title to the Real Estate or any part or parts thereof,

ARTICLE L

Geoeral P { This Declaraii

The Real Estate is hereby subjected to the Covenants hercin declared to preserve
the value of the Real Estate, 10 ensure proper use and appropriate improvement of the Real
Estate, 1o encourage the construction of attractive structures and other sttractive
!inprovemeats at appropriste locations on the Real Estate, to provent hophazard
development thereof which may be inharmonious with other improvements on the Real
Estate to preserve and maintain proper scibacks from strcets and adequale free space
between structures, o provide for adequate and proper maintenance of the Real Estate so
25 10 ensure 1 high quality appearance 2nd condition of the Resl Estate and 50 as to meet
the sequirements of certain governmental agencies, all for the purpose of preserving the
wvalues of sl Loty within Foxberry Trace and 1o ensure desired bigh standards of
maintenance of the Renl Estate, to the benefit of all Owners within Foxberry Trace.

ARTICLE 1L
The following terms, wh used in this Declaration, shall have the meanings

assigned to them by this Artcle II:

Section i. The Architecturs! Control Commiues,
or "ACC, means the Archl al Control C ittee for Foxberry Trace 1o be appointed
in accordance with this Declarntion.

Sestlon 2. Assessment. “Assessment” means the share of the Common Expenses
Impased upon cach Lot as determined snd levied pursuant to the provisions of this
Dectaration.

Scction 3. Asnciation.  “Assocation® memns Foxberry Trace Homeownerns'
Association, Inc, an Indiana Corporntion, formed or to be formed for the purpose of
determining and collecting the Assessments and oversceing and enforcing the terms of this
DReclaration
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Section 4. Comman Argas. "Common Aseas™ means certain arens not amenable to
development which may be designated as Lakes, Recreation Arca or Common Area on the
Plat and which is intended for the common benefit of ali Lots.

L . "Common Expense™ means the actual or estimated
cost to the Association for operation, tepalr, unpruvcment. and
replacement of Common Areas, Recreation Arens. Landscape E

and any other cost or expense incurred by the Association for the bcncﬁl of the same.

Declarant.  “Declarant™ means TIB Corporation, and Reliance
Development Corporauon. or any other person, firm, corporation or partnership which
succecds to the intersst of TIB Corporation or Reliance Development Corporation us
developer of l'oxbcn'y Trace, and Arlenc M. Sutton, an individual. This Declaration shali
not place any develop or other obligations of the Declarant upon Ariene M. Sutton,
who 15 included hercin due salely to her owncrshxp ofa pomon of the Rea! Estate on the
date of this Declaration. TIB Carp and R Corporation hereby
commit 1o the provisions and obhgauom of the Declmm herein and ngxce and covenant
that the Covenants herein shell be wholly binding and effective against TIB Corporation and
Reliznce Development Corporation s the owners of the Real Estate and the Declarant,
both as 1o the portion of the Real Estate they presently own and the remaining portion
which they have by written contract agreed to purchase, upon said portion being conveyed
to them by Arlene M. Sutton.

Seqtion 7. Rralnage System. “Dralnage System® means the storm sewers, subsurface
drainnge tiles, plpcs and structures, and other structures, fixtures, propertes, equipment and
facilities Joczted in, upon, or under the Common Areas, Basements, or Streets and designed
for the purpose of expediting the drainage of surface and subsurface waters from, over, find
across Foaberry Trace.

Sectipn B. Easements. "Easements™ refer 1o those arens reserved as easements,
excluding those referred to as Landscape Easements, on the Plat of Foxberry Trace,

. "Foxberry Trace™ means the Real Estate gs it is platted
and recorded by Declarant in nceordnnee with the provisions of this Declaration.

Seetion 10. Landscape Easements. “Landscape Eascments” refer to those ereas
reserved as Landscape Easements on the Plat of Foxberry Trace.

Section 131, Lol “Lot® means any of the scparate parcels numbered and Identified
on the Plat of Foxberry Troce.
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Sestion 12 . "Mortgngee® means any holdet, insurer, or guarantor of any
first mortgage on any Lot

Section 13. Qwner. *Owner” means any person or persons who acquire, after the
date of this Declaration, legal and/or equitable title to By Lot; provided, however, that
"Owner” shall not include uny holder of any mortgage of all or any part of any Lot, sa long
as such holder does not hold both legnl and equitable tille therct,

Section 14. Plat. "Plat® means the fing} plat for Foxberry Trace recorded ns the final
phase of the Foxberry Trace Planned Unit Development in sccordance with the Master
Plan.

Section 15, it “Recreation Area” means Common Aseas "A”, "C,
*F" and the portions of "E® and °G* where fitness trails established by the Associntion are
located, as designated on the Plat of Foxberry Trace which is intended for the common
benefit of nll Lote,

Section 16, Sewage System. “Sewnge Sysiem” means any sanitary sewer lines, lift

18, equipment, or facilities § d In, upon, or under the Common Arcas, Ezsements,
ar Streets and designed to provide for the discharge of sanitary sewage from any or alf Lots,
s the same are or may be constructed at any time, and any replacement thereof or
substitute therefor.

Seetion 17, Sireets. *Sireers® means ofl of the public and private roudways 10 the
respecuve right-of-way lines thereof, as shown on the Plat of Foxberry Trace, which have
been or hereafter are constructed for the purpose of providing common access for Owmers,
oceupants and their guests and invitces, 10 any or all Lots,

ARTICLE 111,
Kcoeral Restrigtions
Section §. Mainenance of Premises. In order 1o mainigin the standneds of the
property, no weeds, underbrush or other unsightly growths shall be permitted 1o grow or
remain upon any Lok, and o refuse pile or unsightly objects shall be aliowed 10 be plnced
or suffered 10 remain anywhere thereon. Owaer shall matntain their Lot and improvements

situated thercon in o manner 50 a8 1o prevent the Lot or improvements from becoming
unsightly, and specifically, Owmer shall:

(8) Mow the Lot at such times as may be reasonably required In order to
prevent the unsighily growth of vegetation and noxions weeds, Grass allowed to grow
10 & height in excess of six inches (67) shall be deemed unsightly,

Eamcution, Dorumest
TARROKDERRY\COVENANT S\1UPXTRACTID
330,93 1029

S




> awrr

{b) Cut down and remove dend trees.

{e) Keep the exterior of all improvements in such state of repair or
malntenance 30 as to avold their becoming unsightly,

{d) Prevent the existence of any other conditlon that reasonably tends to
detract from or diminish the appearance of the Lot and/or Foxberry Trace.

Failure to comply shall warrant the Declarant, autharized agents of Johnson County
or the Associntion 10 cut the growth or weeds, or clear the refuse from the Lot at the
expense of the Owner, and there shall be a lien against sald Lot for the expense thereof,

Seoion ). Besidential Purpose. No Lot shall be used except for residential purposes.
No bulliing shali be erscted, altered, placed or permitted on any Lot other than a dwelling
not 1o exceed two (2) stories in height. A dwelling shall huve an attached garage of a size
to nccommodnte at least two (2) ears.

Seqion 4. Scibacks. No building shall be loeated on any fot nearer to the front Lot
line or nearer to the side strect line than the minimum bullding setback lines shawn on the
recorded Piat, The minimum slde yard sct back shall be six feet (67 and minimum
aggregate of the side yards on any Lot shall be fouricen feet (14'). The minimum resr yard
setback shall be fificen fest {15°). For the purposes of this covenant, eaves, sieps and open
porches shall not be considercd 2s & part of the bullding, provided, however, that this shall
not be construed to permit any portion of a bullding on a Lot to encronch upon another Lot

. E for installation and mai of utilitles and
drainnge fadllucx are reserved as shown on the recorded Plat.

Secifon 6. Landseape Eassmants. The landseaplng within the Landseape Basements
shall [niially be delermined by the Architectural Control Committee and developed by
Declarant in accordanice with the Landscape Plan for Foxberty Trace. The Declarany, prior
10 the incorporation of the Association, and the Association thereafter, shall maintain the
Landscape Easements. The Landscape Basements located within the dedlcated County road
right-of-way shall be subject to termination by the County i, in its discretion, the County
determines that the Landscaps Ensements are not heing properly maintained and/or
constitute a hazard to the motoring public.

Section 7. Unoperatlve Perked Vehicles. At no thnc shall any unlicensed,
unoperntive vehicle be permitted on any Lot Common Ares, street or casement unless kept
entirely within a garage.
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_ Sestion 8. s i . No semi-truck, trailer, boat or
trailer, mobiie home, or recrentional vehicle, or any similar equipment shall be permiticd
10 be kept on any Lot unless kept entirely within a garage.

Seqtion 9. Nuisaness. No noxious, obnoxious or offensive activity shali be earried
oa upon any Lot, nor shall anything be done thereon which may become an annoyance or
nuisance to the neighborhood. This provision may be construed to prohibit extremely
audible music or acuvities.

. Qutdgor Storage. No large machinery or equipment shall be permitted
10 b2 kept or stored on any Lot except within the dwelling,

- Rrninoge Ditches. Drainsge swales (ditches) along dedicated roadways
and within the right-nf-way, or on dedicated casements, are not 10 be altered, dug out, filled
in, tiled or otherwise changed without the written permission of authorized sgents of
Johnson County. Property owners must maintain these swales as sodded grassways, or other
non-eroding surfaces. Water from roofs or parking arcas must be contained on the property
long enough o that sajd drainage swales or ditches witl not be damaged by such water,
Drivewnys may be constructed over these swales or ditches only when appropriate sized
culveris or other approved structures have been permitted by authorized sgents of Johnson
County.

Any property owner altering, changing, damaging, or failing 10 maintain these
drainnge swales or diiches will be held responsible for such action ang will be given 10 deys
notice by certified mail to repair sald damage, after which time, if no action Is taken,
suthorized agents of Johnson County may eause sald repairs to be accomplished and the bill
for sald repairs will be sent 10 the alfected property owner for the immediate poyment,
Failure 10 pay will result in a licn against the property.

Section 12. Signs. No sign of any kind shall be displayed 1o the public view on nny
Lot except one (1) professionally ed sign of not more than five square feet
advertising the property for sale or rent.

Section 13. Childcars Services. No pre-school, babysitting bustness or such childeare
services for more than six (6) children shall be allowed 1o operate upon any Lot

Scction 14. Mi - Na oll drilling, oil development operation, ofl
refining quarrying, or mining operations of any kind shall be permitted upoa or In any Lot
oor shall oll wells, tanks, is, mineral ¢ ions, o shafts be permitted upon or In any
Lot No derrick or other structure designed for use in boring for oil or natural gas shall be
erected, maintained or permitted upon any Lot

Pancuiiom Decwmant
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Section 15, Animpls, No animals, Hvestack, or poultry of any kind shall be raised,
bred or kept oa any Lot, except that dogs, cats, or other househald pets may be kept
provided that they are not bred, kept or maintained for &y ol use and are boused
within the dwelllng,

Seetion 16. . Rubbish, trash, garbnge or any other
waste shall ot be allowed to be compiled, secumulated or dumped on any Lot Guarbage

and trash shall be kept In sppropriate containers which are not visible from the street,
except on collection day,

. Comger Lot. No fence, wall, hedge or shrub pianting which obstructs
sight lines at elevations between two and one-half (2.5) and eight (8) fcet above the
centerline grades of the intersecting streets shall be placed or permitted on any comer lot
withla the triangular area formed by the strect right-of-way lines and a fine connecting them
at points twenty-five (25) feet from the intersection of the street right-of-way lines, or in the
case of a rounded property corner, from the intersections of the sireet right-of-way lines
extended. The same sight line Umitations shal) apply on any Lot within 10 feet from the
intersection of & street property line with the edge of a driveway or alley pavement. No tree
shall be permitted to remain within such distances of such intersections unless the folinge
line is maintained at sufficient height 10 prevent obstructions of such sight fines,

Section 18. Figld Tiles. Any field tile or underground drain which 15 on any Lot
must be nllowed to perpetunte and all ownen of the Lots in this Subdivision and their
successors shall comply with the Indiana Droinage Code of 1965,

Scatjon 19. Minimum Living Space. The minimum square footage of living space
of dwellings within Foxberry Trace, exclusive of porches, garnges or basements shall be no
fess than:

(8) 1,200 square feet for single s1ory dwellings; and
(b) 900 square feet for the ground floor of twa-story dwellings.

Section 20. Ouihulidings. No outbulldings of any kind, detached garnges, sheds,
barns, storage buildings, shacks or tents shali be maniained an any Lot.

Secuon 21. Drvewnys Aod Carporss. Al driveways must be paved with concrete,
asphalt or ather all-weather surface excluding gravel. No carports are permitted.

Section 22. Communisation Devices. Satellite dishes, free standing antennas, or any
other such visible communication receiving or transmitting devices are prohibited, exeepting
antennas attached to the dwelling which do not rise above the peak of the roof,
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. Mal) Boxes. All maliboses in Faxberry Trace shall be uniform in
sppearance. The style, type and Jocation shall be determined by the Architectural Control
Cuosnmittee (ACC). Owners shall be probiblied from removing, altering, or substituting the
mailboxes approved by the ACC. Owners shall be sesponsible to keep the mallbaxes In a
Eood state of repair and to replace them with a sub tiaily {dentical oae If

Section24. Yard Lights. All Lot shail upon their inital development and thereafier
have yard lights of uniform appearance. The style, type and Jocation shall be determined by

Sectiop 25. . No water wells shall be drilied on any Lot
Sepiic tanks shall be prohibited.

Seqion 26. Swimming Poals. Above-ground swimming pools are prohidbited.

. -Movi . No construction, significant
earth-moving, or excavating work of any nature may be conducted on any Lot

. jers. All fences, walls, barriers or like strucrures must
be approved in writing by the Archltcctural Control Committee prios to their constmetion.
No such structures shell exceed sight feet {B") in height. No such structure shall be placed
closer to the front Lot line than the front building setback line,

Section 29, Decorative Structures. No decorntive structure, statue, or other structure
may be placed on the Lot closer to the front Lot Kne than the front building setback Hne.

ARTICLE IV,
.

Section §. The lakes shown on the Plat {hereinafter “Lakes") shall be includet_i as
Common Areas as referenced hereln, to be mai d and iled by the Assodiation.

The Association shall be responsible for formul ing rules and regulati
penuining to the Lakes as well as creating an annunl budget to mssure adequate
maintenance, upkeep and repair of the Lakes properiy, sald budget shall be included as part

of the Ownens' panual Assessment.

escuiion Dorument
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) : . Recreationa! usc of the Lakes within the Common Areas “E* and "G*
is prohibited.

Scstion 4. The Lake within the Recreation Arca may be used only in the maroer
nuthorized by the Association which shall not be i istent with the provisions of this
Declaration.

Section §. No privately owned property of any kind shall be aliowed to remain within
the Lakes areas except when the Owner of such property is present

Scction 6. No docks or piers will be allowed except thos: which may be guthorized
by, constructed, owned, and operated by the Association.

Scctinn 7. Mo Owner or third party shall do or perout another to do any act which
could result in poliution of the Lakes, diversion of any wates, raise the elevation of the
water, significantly disturb the earth or the embankment of the Lakes areas, or any other
conduct which could result in aa adverse effect upon the water quality, embankment and
adjacent property, drainage, or any other general condition of the Lakes.

Seqion 8. The Associntion, on bebalf of the Owners, of authorized agents of
Johnson County, shall have the authority to institute an action for injunction (o abate such
activity o seek mandatory rellef for cor of any damag 4 10 the Lakes or
interference with the druinage system, together with any dumages incurred, and upon
recovery of judgment shull be entitled to cost, together with reasonuble attomneys’ fees.

ARTICLE V.

Seotion 1. In the event the Owmer of any Lot in Foxberry Trace shatl fail to maintain
that Lot or any of its Improvements situated \herein in accordance with the provisions of
\hese Covenants, the Association, of prior to the Association's incorporation, the Declarant,
shall have the right, but oot the obiigation, by and through its agents and employees or
contractors to enter upon sald Lot, perform such acts as may be rensonably necessary 10
make such Lot and improvements thereon, it any, conform to the requirements of these
Covenants. The cost thereof to the Associ ian or Declarant shall be collected o ay
reasonable manner from Owner. Neither Association/Deciarant nor any of jis agents,
employces, or contraciors shall be Uable for any damnge which may result from any
roaintenance work performed hereunder at the time dwellings are constructed upon.
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ARTICLE V1.
Foxberry Trace Architecturl Control Commitice
‘The Board of

Dirccines of the Association, or Declarant if the Association is not yet incorporated, shall
appoint an Aschitectural Control C i to be posed of three (3) members.

e

S$adtion 2. Construction Ap No construction of any building or structure of
any kind, including additions, alierations, fences, screens and walls shall begin within
Foxberry Trace until the plans and specifications, locations and plot plan thereof, in detail
and to scale have been submitied 1o and approved by the Architectural Control Committee.
The plans and specifications of and location of il construction shall be in compliance with
al) spplicable regulatory codes, incl ding those relating to building, plumbing, and electrical
requizements, and shull also comply to all zoning covenants and restrictions which are
applicable to the Real Estate. Refusal of approval of pians and specifications, jocation and
plot plan by Declarant may be based on any ground, including purely susthetic grounds, in
the sole and absolute discretion of the Archi st Control G inee. Declarant shall
nat be responsible for any defects in such plass or specifications, or in any building or
structure erected aceotding 10 such plans and specifications.

The plans and specifications subrmitted to Declarant shalt contain a plot plan to scale
with adequate provision for landscaping, including the planting of trees and shrubs. The
detsrmination of whether sdequate provision has been made for landscaping shali be st the
solc discretiun of the Architcctural Controt Commitice. The required landscaping and
driveways shall be completed at the time of pletion of the building. or as soon as
weather and scason permit.

Section 3. Duties of Commuuec, The Commiliee shall approve of disapprove
proposed improverr.ents within thirty (30) days afier all required information shall have been
cubmitted to it. One copy of submitted material shall be retained by the Comumitice for its
permanent files, All notifications to applicants shall be in writing, and, in the event that
such notification is one of disapproval, it shall specify the reason or reasons.

Seqion 4. Liabilite of Comrities. Neither the Comsmitice nor any ageat thereof,
not Declarant, shall be responsibie in any way for any defecs in any plans, specifications
or other materials submitted to it, nor for any defects in any work done according thereto.

3 The Comumftee or its agent may inspect work being
performed to ssure compliance with the approved pians and this Declaration.
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ARTICLE VIL

Lovenants for Maintenance Assessments

Secation ). Purpose ofihe Asscasments. The Assessments tevied by the Associatinn
shall be used exclusively for the purpose of preserving Whe value of the Lots within Foxberry
Trace, and promoting the health, sulety, and welfare of the Owners, uscrs, and occupants
of the same and, in pasticular, for the smprovement, fencing, operating, and maintenance
of the Commion Areas and Landscape Easements and Drainage System, Including, but not
timited 10, the payment of tuxes and insurance thereon and for the cost of labor, equipment,
material, and management furnished with respect to the Common Areas and Landscape
Easements; provided that the Assocation shall not be resp ible for the repl
repair or T ¢ of any C Area which is or hereafter may be dedicated to the
public. Each Owner hereby covenants and agrees to pay (o the Association:

fa) A pro-rata share {as hereinafter defined) of the annunl Assessments fixed,
estoblished, and determined from time 10 time as hereinafier provided; and

(b} A pro-rata share {as hercinafter defincd) of any special Assessments fixed,
esimblished, and determined from time ta time. 85 bereinafter providad.

Section 2. Lishility for Asscssments.  Any Assessment, together with any interest
thereon and any costs of collection thereof, including atiomeys’ fees, shall be & charge on
the Lot and shall constitule & Hen from and after the due date thereof in favor of the
Assoctation upon the Lot. Any such Assessment, together with any interest thercon and any
cosis of collection thereof, including auormeys’ fees shall also be the personal obligation of
the Owner of the Lot at the time when the Assessment became due. However, the sale or
wansfer of any Lot pursuant to morigage foreclosure or any pf ding in Jicu thereof shall
extinguish the ljen of such A ts &t {0 oy which b due prior 1o such sale
of transter. No such sale or transfer shall relicve any Owner of the personal Uability hereby
imposcd. The personal obligation for delinquent Asscssments shall not pass (o any sucecssor
in title untess such obligation is expressly d by such

Section 3. Pro-rata Shars. The pro-rata share of each Owner for purposes of this
Article shall be the pereentage obtained by dividing one by the total number of Lots within
Foxberry Trace that have been conveyed by the Declarant to an Owner ("Pro-Rata Share”).

Section 4. Basis of Apgugl Asscssment. The Board of Directors of the Association
shall establish nn annual budget prior 1o the beginning of each fiscal year, setting forth all
Common Expenses for the coming fiscal year, together with a reasonable aliownnce for
contingendes and reserves of the Association. A copy of this budget shall be delivered to
cach Owner within thirty (30) days to the beginning of each fiscal year of the Association.
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Section 5. Basis of Specinl Assessmen.  Should the Board of Directors of the
Association et any time during the fiscal year determine that the Assezsments Jevied with
respeet to such yenr are insufficient to pay \he Common Expenses for such year, the Board
of Directors of the Associstion may, at any time, and from lime to time, levy such special
Asscssments as it may deem y for ing the C Exp 1n additlos, the
Board of Dircctors of the Association shall have the right to levy at any lime, and from time
10 time, one of more special Assessments for the purpose of defraying, in whale, or in port,
any lcipated C Exp not provided for by the Annual Assessment.

Section ®. . Written notice of any meeting called for the purpose
of taking action to authorize Assessments shall be sent to all members not less than thirty
(30) days nor more than sixty (60) In advance of the meeting.

Seaion 7. Fisal Year: Dute of Commencement of Assssmenns: Due Datss. The
fiscal year of the Assosiation shall be blished by the Association and may be changed
irom time to time by action of the Association. The ‘annual Assessment provided for herein
shall commence as 10 all Lots on the first day of the month following the conveyance of the
C Ares 16 the Association. Declarant shall be responsibl for all C Exp
prior 0 jis convenng the Common Area 10 the Association, The first annual Assessment
for each Lot shall be prorsted for the balance of the fiscal year of the Association in which
such Assessment is made, The annual Assessment for each year after the first Assessment
year shall be due and payable on the first day of cach fiscal year of the Association. Annual
Assessments shall be due and poysble in full s of the sbove date, except that the
Associntion may from time to time by resalution authorixe the payment of such A
in instailments.

Section B Dutics of she Association.

ta) The Board of Directors of the Associntion shali cause proper books and
records of the levy and collection of esch snnual and special Assessment 10 be kept
and maintained, Including a roster scuiing forth the identification of each and every
Lot and ench Assessment applicable thereto, which books and records shall be kept
in the office of the Association and shall be availabic for the Inspection and pying
by cach Owner tor duly suthorized reptescntative of any Owner) at all reasonable
times during regular business hours of the Assoclation. The Board of Director of
the Association shall cause writien notice of all Assessments levied by the
Associstion upon the Lots and upon the Owners 1o be mailed 1o the Owners or thels
designated represeniatives as promptly as practicable and in the event not fess than
thirty {30) days prior 1o the due date of such Asscssment of any instaliment thereof.
In the event such notice is mafied less than thirty (30) days prior to the due date of
the Asscssment 1o which such notice perting, payment of such A t shall not
be decmed past due for any purpose if paid by the Owner within thisty (30) days
after the date of actual mailing of such notice.

TAAPOXDERAYACOVERANT AALFXTRACTID
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(b} The Associntion shall prompuy furnish 10 any Owner or Mortgagee upon
request & ceriificate in writing signed by an officer of the Association, setting forth
the extent to which Assessment has been levied and paid with respect to such
tequesting Owner's or Mortgagee's Lot As to any per<ons relying thereon, such
certificaie shall be ) id of pay of any As therein stated
to have been paid.

(¢) The Association shall notify any Mortgagee from which it has received o
written request for notice of any default in the performance by any Owner of any
obtigation under the By-Laws or this Declaration which is not cured within sixty (60)
days.

fd)  The Assoclation shall, upon notfication of conveyance of a Lot or interest

therein, provide a copy of this Declaration to the persons or entities receiving said
interest.

(a) If any Assessment Is not paid on the date when due, then such Assessment
shall be & d deling! and shall 1ogether with any § thereon and any cost
of collection thereof, including attorneys' fees, become a continulng len on the Lot
against which such Assessment was made, and such licn shall be binding upou and
enforcenble B3 a personal Hability of the Owner of such Lot as of the date of levy of
such Assessment, and shast be enforceable against the interest of such Owner and all
future successors and assignees of such Owner in such Lot; provided, however, thet
such Len shall be subocdinate 1o any mortgage on such Lot recorded prior to the
dote on which such Assessment becomes due.

(b} I any Assessment upon any Lot is not pald within fiftecn (15) days alter the
due date, such Asscssment and all costs of collection thereof, including attorneys'
fees, shall bear lteress from the date of delinguency until pald at the maximum rate
pllowsble under any applicable wsury laws, and the Association may bring an action
in any court having jurisdiction against the delinquent Owner to eaforee payment of
the same and/or to foreclose the lien sgainst said Owner's Lot, and theee shall be
added 1o the amount of such Assessment all costs of such action, including the
Association's attorneys fees, and In the event a judgment is obtained, such judgment
shall {nclude such interest, costs, and attorneys' fees.

Section 10. Adjustments. In the event that the amounts actually expended by the

jon for C Exp in any iscal year exceed the amouats budgcted and

assessed for Common Bxpenses for thay fiscal year, the amount of such deficit shall be
carried over and become an addlitional basis for A for the foliowing fiscal year,
Such deficit may be recouped either by inclusion in the budget for annual Assessments or

Eaacution Dotwment
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Association. In the event that the budg, P
in any fiscal year exceed the ctually expended by the Associati for C
Expenses for that fiscal year, & Pro-Rata Share of such excess shall be a credit ngninst the
Assessment(s) due from each Owner for the next fisca year(s),

ARTICLE viIL.

Section 1. Organization of Association. The Assaciation shall be organired as 2
nonprofit corporation under the Jaws of the State of Indiana, 1o be oprated In accordance
with the Articles of Incorporation which bave been filed or will be filed by Declarant,

by the making of one or more special Assessments for such purpose, at the optios of the
dgeted and d for C E

Secuing 2. Membership. The members of the Association shall consist of the
Declarant and the Owners of Lot In Foxberty Trace provided that, in the event that any
one Lot shall be owned by more than ane peeson, parinership, trust, corparation or nther
entity, they shali be trented collecti ly as one ber for voting purposes.

The Associntion shall have two classes of voting membership:

Lhass 4. Clasy A members shall be all Ownens with the exception of the Declarant
and shall be entitled o one vore for each Lot owned. When more than one person
holds an Interest in any Lot, all such persons shall be members, ‘The vote for such
Lot shall be exercised as they among themselves determined, bt in no event shall
more than one vote be cost with respect to any Lot

Llass B, The Class B members shall be the Declarant, who shall be entitled to three
{3) votes for each Lot owned, and the first Board of Direciors during their respective
terms, who shall have no voring rights. The Class B membership shall cease and be
converted to Class A bership on the happeni g of elther of the following events,
whichever ocours carlier:

ta)  When the 10tal votes outstanding in the Class A membership equal the
total votes outstanding in the Class B memberzhip; or

b)  OnJesunry 1, 1999,

Seation 3. Board Of Direciors. The members shall elect a Board of Directors of the
Asspoiation as prescribed by the By-Laws. The Board of Directors shall manage the affairy
of the Assodiation.

Scstion 4. General Duties of the Assogiatinn, The Assodstion s beseby authorized
10 act and shall act on behalf of, and in the name, place and stead of, the individual owners

Eoscution Dacvamant
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inall matters pertaining to the mai , repair and repl 1, of the C n Areas,
the determination of C Exp s, the collection of and special Assessments,
and the granting of any approvals whenever and to the extent called for by this Declaration,
for the common benefit of all such Owners. The Association shall also have the right, but
not the obligatlon, to act on behalf of any Owner or Ownens in secking cnforcement of the
terms, covenenls, conditions and restrictions ined in this Decl !

Section 5. Linhility of Associnging. Nelthee the Association nor fts directors, officers
or authorized agents shall have any lability whatsoever io any Owner for any actioa taken
under color or authority of this Declaration, or for any faflure 1o take any action called for
by this Declaration, unless sych act or failure 1o act is in the natwre of a wiliful or reckiess
disvegard of the rights of the Owners or in the nature of the willful, intentional, fraudulent,
or reckless misconduet,

X . . The Association shall have the right to0
amend this Declaration at any time, and from tme to time, upon th- recommendation of
an amendment to the Association by its Board of Directors, and the subsequent approval
of such amendment by both the Owners of atl feast two-thirds of the Lots and the
Mortgagees of at least twothirds of the Morigagees requesting notice of such action;
provided, however, that any such amendment of this Declaration shalt require prior written
spproval of Declarant 3o long as Declarant owns at lenst ten {10) Lots within Foxberry
Trace. Each such amendment must be evidenced by a written instrument, signed and
acknowledged by duly sutherized officers of the Association, and by Declarant when its
approval [s required, setting forth facts sufficient 1o indicate compliance with the copy of the

1 of the Associati ing at which the necessary actions were taken, and such
amendment shall not be effective until recorded in the Office of the Recorder of Johnson
County,

Siection 7. . The A ton shall mainain in force sdequate public
Hiabillty insurance protecting the Assoclation agalnst Habllity for property damage and
personal injury with the amount of such covernage in no event to be less than One Million
Dollars {51,000,000.00) for any single occurrence, occurring on or in connection with any nnd

oll Common Areas and Landscape E The Assaciation shall also maintain in foree
adequate fire and extended coverage insurance, Insuring all Common Property agninst fire,
and extended coverage insurance, insuring all C Aseas inst fire, ™

vandalism, and such other hazards as may be insurable under standard “extended coverage”
provisions in an amount equal to the full replacement value of such Coramon Ares
improvements. The Association shall notify all Mortgagees which have requested notice of
any lapse, cancellalion, or material modification of any insurance policy. All policies of
insurance shall contein an endorsement or clause wherchy the insurer waives any right to
be subrogated 10 any cloim againsi the Association, its officers, Board members, the
Declarant, any property manager, their respective ployees and agents, the Lot Owners
and oocupants, and also waives any defenses based on co-insurance or on invalidity arlsing

Lencvtion Dorement
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from ncts of the insured, and shall cover clajme of one or more insyred parties against other
insured parties,

The Association shall maintain o fidelity bond indemnifying the Association, the
Board of Directors and the Owners for loss of funds resulting from fraudulem or dishonest
scts of any director, officer, employee or anyone who efther handies or Is responsible for
funds held or administcred by the Association, whether or not they recefve compensation
for their services. The fidelity bond should cover the maximum amount of funds which wilj
be in the custody of the Association or jts management agent at any time, but Iy no event
shall such fidelity bond coverage be less than the sum of three {3) months' Assessments on
oli Lots in Foxbeery Trace, plus the Assoctation's reserve funds,

The Association shall cause all insurance policies ang fidelity bonds 10 provide at
lenst ten (10) days writien notice 1o the Association, and al} Morigagees who have requested
such notice, before the insurance policies or fidelity bonds can be canceled or substanually
modified for any reason, The Association shall cause the provisions of all Insurance policies
and fidelity bonds 1o comply with the Feceral National Mortgage Associntion lending guide
Chapter 3, Part 5, ps established on Jauuary 3, 1983, as amended on June 30, 1983, or as
such guidelines may be amended thereafter,

jon 3. R - In e event that any of the Common Areas
shall be condemned or taken by any competent public euthority, or in the event the same
shall be damaged or destrayed by any cause wh . the Association shall fepresent the
interests of the Owners in any praceedings, negotiations, inwurance adjustments, sentements,
or agreements in conncction with such condemnation, damage, or destruction, Any sums
recovered by the Assoclation shalj be applied, first, o the restosation and fepair of any
[o Area cond d, damaged, or d yed, to the extent such restoration or fepair
is practicable, and the balance of such tums shall either be held s a reserve for future
maintenance of the Common Area or umed over 1o the Owners in proportion to their
Pro-Rata Shares, whichever may be determined by & majority vote of the members of the
Association. Bach Owner shall be respoasible for pursuing his own action for damages to
his Lot, either by reason of direcy damage thereto or by reason of an imprirment of value
due to damage 1o the Common Arcas; provided, however, that upan request of any
Owner(s), the Association shail pursue such ¢laims on such requesting Owner(s) behalf, and
shall wrn any recoverles for such Owners over 10 such Ovmers directly. The Assoclation
shall nouify att Morigagees of which jt hos notice of any condemnation, damuge, or
destruction of any Common Arca.

Section 9. The Mortgngecs shall have the right, at their option,
Jolntly or severally, 1o pay taxes or other charges which are In defayit o which may or have
becoms & charge #gainst the Common Arca to Pay overdue premiums on hazard |
policles, or securs new hazard Insurance coverage on the lapse of 2 policy for the Common

Lavewiion Docemen
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Ares, and Mongagees making such payment shatt be owed immediate reimbursement
thesefor from the Association,

ARTICLE 1x.

Lenernl Provisings
The covenants crented by this

Section_ . .
Declaration shall attach to &nd run with the Real Estate and shall be binding upos every
person who may hereafter come into ownerskip, occupancy or possession of any portion of
the Real Estate.

Sectdon 7. Scope of Covenangs. Declarant and each Owner of any Lot by acceplance
of a deed therefor, whether or not it shall be expressed in such deed, are deemed t0 have
agreed 10 each and every one of the various terms, Covenants, and conditions, contalned in
this Declarntion, and the same shall be of mutual and reciprocal benefil to Declarant and
each Owner of each Lot Declarani and each Owner shall be eatitled 1o enforce this
Declaration against any Owner to the ful) extent permitted herein and under applicable law,
and shall have all rights and remedles for such enforcement at law or in equity. BEach
Owner shall be Uable for such enforcement at law or in equity. Bach Owner shall be Hable
for any failure 10 fully comply with ali of the terms, Covenants, and condltions, contained

Segtion 3. Attameys' Fges. As 1o any legal or equitable procecdings for the
enforeemont of, or to resirnin the violation of, this Declaration or any provision thereof, if
the party bringing such sction {5 suceessful in ebtalning any remedy agalnst sny defauiting
Owner, such defaulting Owner shal} pay the reasonable attorneys’ fees of such successful
party, in such amouot as may be fixed by the Court in such proceedings,

Section 4. Fai i The failure of Declarant, the
Association, or ny Owner 1o enforce any term, Covenant, or condition, herein contained
shall in no event be desmed 1o be & walver of the right to do so thereafter, nor of the right
to enforce any other such term, Covenant or condiijon.

Sgeting 5. Rights of Morigagaes. Except 10 the extent otherwise provided in Anticle
VI no breach of this Declaration shall defeat or render invalid the licn of any morignge
now or herealter excouted upon any portion of the Real Estate; provided, however, that If
ull or any portion of sald Rea Enate is sold under a foreclosure of any morigage, any
purchaser at such sale and his Successons and assigns shall hold any and al] land so
purchased sublect 10 this Declararion, The provisions of Artide VI hereinabove

Boascution Dovarment
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natwithstanding, nelther the Owners nor the Assodiation shall have any right to maks any
amendment to this Declaration which materially impairs the rights of any Mortgagee

holding, insuring, or guaraniceing any mortgage on all or any portion of the Real Estate at
the tdme of such amendment.

Segtion 6. Effect of Iovalidation, 1t &ny provision of this Declaration Is held 1o be
invalid by any Court, the Invatidity of such provision shali oot affect the validity of the
remalning provisions thereof,

. Section Hendings. Section headings used herein are used for convenience
only and are not intended to be a part of this Declaration or in any way to define, limit, or
describe

the scope and Intent of the particular sections to which they refer.

Scction 8. Notiegs. Al notices in connecton with this Declaration shall be made
in writing and shall be deemed delivered {u) upon personal delivery to the individual person,
if aay, designated in writing by the Owner, as listed In the roster of Owner's names and
addresses referred 1o in Article VII; or {b) seventy-two hours after the deposit thereof in
any United States main or branch post office, first class postage prepaid, properly addressed
to the addrexsee thereof at the address listed In the said roster,

9

3 i s Bights. Any notice t0 or approval by
Declarant under any provision of this Declaration shall not be necessary after such time as
Declasant owns fewer than len (10) Lots withia Foxberry Trace,

X . Bach Owner covenants and
agrees that it will not exeeute or deliver any deed or conveyance of a fee tile interest in any
Loy, of any portion thereof, unless such deed ar conveyance contains a clause substantially
as {ollows:

“By scceplance and recarding of this conveyance, the Grantee herein covenants and
agrees to be bound by the Declaration of Covenants, Conditions and Restrictions Far
Foxberty Trace pertaining to the Real Estate hereby granted, which is recorded in
the Office of the Recorder of Johnson County, Indlana®,

and properly Identifying the tecording instrument number thercin. However, the fallure 10
include such clause shall not have any effect on this Declaration or the enforceability
thereof against any Owner of any intcrest in any portion of the Rea! Estate,

szgtion 1. Provision Agninst Merger. Declarant hereby intends that the Real Bstae
shall be subject to this Deciaration, that the Covenants contained hereln shall not be merged
into the title of the Declarant regardless of whether Declarant s the fes tile owner of alt
or any pant of the Real Estate at the time this Declaration is executed or recorded.

rocwtion Dorumest
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. The provisions of Article VI hereof
notwithstanding, Declarant hereby reserves the right 10 ma¥e such amendments to this
Declaration as may be deemed necessary or appropriate by Declarant, 30 Jong as Declarant
owns at least ten (10) Lots within Foxberry Trace, without the approval or consent of the
Owners or Monigagees of the Lots; provided that Declarant shall not be entitled to make
any amendment which has a materially adverse effect on the rights of any Mongagee, nor
which subsiantially impairs the benefits of this Declaration to any Owner, or substantially
increases the obligntions imposed by this Declaration on any Owner.

. Rights to Comman Areas. Title to all Common Areas shall be held in
the Association, and each Owner shall have, as non-cxclusive, reciprocal eusements
appurtenant to his Lot, & right of access 1o his Lot over the Strects, the right t0 rensonable
use of the Recreation Ares in accordance with the rules and regulstions of the Associntion
and the right of access thereto over the Streets, and the right of proper utilization and
benelit of the Drainage System, the Sewage System, and all utility lines and mains abutting
or adjacent 10 his Lot; provided, however, that no Owner shall materially inteefere with any
other Owmner in exercising bis rights hereundes. In the event that any Owner’s use of any
Common Area causes such an interference, the Association or any Owner shall have all
rights and remedies provided at law or in equity, for such interference.

Section 14. Anncxation Waiver. All Lot owners who subsequently tnp into or are
connceted with the sewer system provided for Foxberry Trace, as described in the Plat,
relense theif right to abject, remonsirate or appeal against pending or future Rnnexation by
the City of Greenwood pursuant 10 a certain contract dated - and

recorded In the Johnson County Recorder’s Office st Book G5, Png=27 2

Declarant shall transfer control of the Owner’s Association to the
Lot Ovwmers and give & Warranty Decd conveying the Common Arces to the Assodation
free and clear of encumbrances no iater than the carller of {a} four (4) months sfter
three-fourths (3/4) of the Lot have been yed to Lot purch ar (b) seven (7) years
after the first Lot is conveyed.
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In Witness Whereof, the Declarant has caused this Declaration 10 be executed on the
date first sbove written.

"DECLARANT"
TIB CORPORATION

By:
Biee Bricecs

)

{Name and Title Printed)

Reliance Development Corporation

w2 e
\' N

X opgieet & Loea Degaent

(Name and Tite Printed)

éz‘,ﬁ..._ m. £, e,

Arlene M. Sutton

STATE OF INDIANA }
)8s:
COUNTY OF_Jounaed )
Before me, & Notary Public in and for said County md State, personally appeared
Bia. Buriock the TIB Corporation, who
acknowicdged the exceution o of the foregoing, and who hnvmg bcen duly sworn upon bls/ber
onth, stated that the Tepresgaipgiqns thereln cogtained

My Commission Expires:

4-15-4%
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STATE OF INDIANA )
yss:
COUNTY OF__byuased )

Before me, a Notary Public in and for said County and State, personaily appeared
purajest b bagruea , the ____ of Reliance Development
Cerporatton, who ncknmvlcdgcd the execution of the foregoing, and who havmg been duly
sworn upon his/her oath, s jons therein ined are true,

My Commission Expires:

H RTINS
3-13-17 Uadon County, IN
STATE OF INDIANA )
)ss:
COUNTY OF__ bavseny )

Before me, a Notary Public, personaily sppeared Arlene M, Sutton, who
scknowledged the execution of this Declaration, and having been duly sworn upon ber ooth,
stated that she executed the same.

My Commission Expires: |, S(sear)

W)?w
A /§6uny fe, | Jeeny P icdiny
31547 P Ndannd L/L

8 sdei Sant Coumy. iN

This insowment war prepared by Wiiliam M. Weltz, VAN VALER & WILLLAMS, 30D 5. Madison Avenus,
Sulte 40G, P.O. Bax 405 Greonwood, IN, 48142
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Fifty-Nino and Thirty-Sevan Hundredths (59.37) acres by
parallal lines off of thes north side of the weost halt of
the northwest quarter of Saction 2, township 131 north,
range 3 ocast of tha socond principal meridian, Johnaon
County, Indiana, excapting, a part of the west nalf of
the northwast quarter of Section 2, townahip 13 north,

ranga 3 east of the second principal meridian, described
as follovs:

Baginning at tho northwast corner of said half quarter
section; thence north 88 degreen 56 minutes 00 seconds
eant 225.00 feet; thenca south and parallel to the wost
1ine of said half quarter soction 1B18.00 feat; thence
pouth 68 degrocs 56 minutes 0O seconds wast and parallel
to tha north lins of said half quarter section 223.00
faat: thence north on and along said west line 1818.00
feat to the place af beginning, containing 9.38% acrea.
Also excopting, e part of sald section, township and
ranga aforesaid described as followe:

Baginning at n point on the north 1ine of sald half
quarter section that is 225.00 fest east of the northwest
corner thersof; thence scuth parallel to ths wast lins nt
said half quarter soction 215.00 feat; thsncoe north 88
degrees 56 minutes sast parallel to ths north lina of
sald half gquarter section, 100.00 feet; thencs north
parallel to the vost lins of sald half quarter section
200,00 feot; thence north B8 degreas 5€ minutes east
parallel to the north line of said half quarter saction
394.21 feamt; thencs south O dogress 29 ninutas east
parallsl to the sast lins of said half guarter saction
200,00 feot; thaence north 88 degrsos $6 minutes sast
parallel to the north line of said half quarter section
600.00 foot to the east line of said half guarter
section; thance north 0 degreas 29 minutes west on and
along sald sast line 225.00 fest to the northwsst on and
along the north line of »aid half quarter section 1094.00
fast, to the place of beginning, containing 3.842 acres,
more or less. Also excepting a part of the southwest
quarter of the nporthwest guarter of sald sectlon,
township and range aforesaid, described as follows:

Beginning at a point on tha west 1ine of said quarter
guarter section 286.44 feat north ot ths southwost corner
thereot; thance continuing north on said vest line 198.52
fest to the southwest cornsr of the Mullinix Subdiviaion,
White River Township, Johnmon County; thencs anst 235.00
feat on and slong the south line of maid subdivision to
the southeast corner thersof; thence south parallel to
west 1ins 198.92 feat; thence west 225.00 feet to the
place of beginning, containing 1.0} acres, mors or less.
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Also excepting, a part of the wsst half of northweat

quarter of sald section, township and range aforesaid,
described as tollows:

Commencing at the northwest corner of eaid half quarter
soction; thence north B9 dagreas 06 minutes 42 seconds
east {assumed bearing) along the north line of said hait
quarter section 325.00 faser; thance south 00 degreas 00
minutes 00 seconds west 25.00 feet to the point of
beginning; thence north 85 dagrees 06 ninutes 42 seconds
eant 236.00 fest; thoncs south 00 degreses 00 minutas 00
seconds east parallel with the west line of said half
quarter section 200.00 fook; thence south 89 degrees 06
ninputes 42 seconds west 216.00 feet; thence north 00
degrecs 00 minutes 00 soconds asst 200.00 faet to the
point. of beginning.

Alsc, part of the west hrlf of the northwest gquarter of
Saction 2, township 13 north, range 3 east in Johnaon
County, Indliana, described as follows:

Commoncing at the northwest corner of sald northwest
guarier saction; thance on an assumed baaring south 90
degrees 00 minutos 00 seconds oast 225.00 feat along the
north line of sald quarter saction; thence south o0
degrues 57 ninutes 08 soconds weat 1952.63 feat paralleil
oith the wast line of said guarter section to a point on
the south line of 59.37 acres by parallel lines off the
noxrth side of tha wast half of said northwest quarter
saction, being the point of baginning; thance south 00
degress 57 ninutes 08 seconds west 61.05 feat to a point
which is north 286.44 feet measured perpandicular from
the south line of sald quarter sectiocn; thence north 88
degracs 54 minutes 47 seconds east 1101.11 feet parsllel
with the south line of sald quarter scction to tha east
iine of the west half of the northwest guarter; thence
north 00 dagrees 51 minutos 59 saconds sast 40,16 feet to
the socutheast corner of 59.37 acres by parallel _ines off
tha north side of the wvost half of sald northweast quarter
section; thence south S0 dagrees 00 minutas 00 secunds
wast 1100.53 feat to the point of beglnning; containing
‘n all 1.278 acres, nore or less.

Containing in all above described roal estata, less
excaptions, 43.707 acras, wore or less.

Subject to all legal easements, righta-of-ways,
restrictions and of record more or less.
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