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DECLARATION OF HORIZONTAIL PROPERTY OWNERSHIP

Brendonshire Courts
Horizontal Property Regime

THIS DECLARATION, made this _X% day of ,)Jaéwf '
01973, by CONDOMINIUM ASSOCIATES {an Indiana Partnership), herein
referred to as "DECLARANT" for itself, its successors, grantees
and assigns,

WITNESSETH:

WHEREAS, Declarant now makes the following declarations:

1. Purpose: The purpose of this Declaration is to submit
the land hereinafter described and the improvements now thereon,
to the form of ownership acknowledged and established pursuant to
and under the Horizontal Property Act of the State of Indiana,
thereby creating a Horizontal Property Regime upon the tract, but

also subject to the terms and conditions hereof.

2. Submission of Land to a Horizontal Property Regime: The

following described real estate located in Marioq County, Indiana,
together with all the improvements now thereon is hereby submitted
to a Horizontal Property Regime as the same 1is established and
defined under the terms of the Horizontal Property Act of the
State of Indiana:

A part of the Northwest quarter of Section 1l,
Township 16 North, Range 4 East, in Marion
County, Indiana, more particularly described
as folliows:

Beginning at the Southwest corner of the afore-
mentioned quarter section and North 00°00'00"
West on and along the West line a distance of
250.00 feet; running thence South 89°06'00"
East a distance of 475.00 feet; running thence
South 00°00'00" East a distance of 200.00 feet;
running thence South 89°06'00" East a distance
of 170.00 feet; running thence South 00°00'00"
East a distance of 50.00 feet to the South line
of the aforementioned quarter section; running
thence on and along the South line North
89°06'00" West a distance of 645.00 feet to

the point of beginning, containing in all 2,921
acres; subject, however, to all legal highways,
rights-of-~ways and easements.



3. Name of Horizontal Property Regime: The Horizontal Pro-

perty Regime shall hereinafter be known as Brendonshire Courts
Horizontal Property Regime.

4. Association Name: The association of apartment owners

shall be Brendonshire Courts Association.

5. Definitions: Unless the context shall otherwise require,

-the terms used herein, shall mean the following:

{a} "Act" means the Horizontal Property Act of
the State of Indiana, Acts 1963, Chapter 349,
Sections 1 through 31, as amended. The Act
is incorporated herein by reference.

(b) "Apartment" means one (1) of the twenty-eight
(28) living units plus one (1) garage unit
constituting Brendonshire Courts, each parti-
cular living unit and one (1) garage being
more particularly described in paragraphs 7
and 9 of this Declaration.

{(c) "Association" means the unincorporated asso-
ciation of co~owners of Brendonshire Courts,
more particularly described in paragraph 12.

(d) "Board of Managers" means the governing boaxrd
of the Association elected by the co-owners
in accordance with the By-Laws. The term
"Board of Managers" as used herein and in the
By-Laws, shall be synonymous. with the term
"Board of Directors" as used in the Act.

(¢) "Building" means one (1) of the four (4)
buildings on the tract in which apartments
are located. The buildings are more parti-
cularly described and identified in the plans
and in paragraph 6 of this Declaration.

(f) "By-Laws" means the By-Laws of the Association
providing for the administration and manage-
ment of the property as required by and in
conformity with the provisions of this act.

A true copy of the By-Laws is attached to this
Declaration and incorporated herein by refer-
ence.

(g) "Common Areas” or "Common Elements" means the
common areas and facilities as defined in
paragraph 8 of this Declaration.

(h) "Common Expenses" means expenses of administra-
tion of the Association and expenses for the
up~-keep, maintenance, repair and replacement
of the common areas and limited areas and all
sums lawfully assessed against the owners by
the Association or as declared by the Act,
this Declaration or the By~Laws,

{i) "Co~Owners" means the owners of all the apart-
ments.

(i) "Limited Common Areas" means the limited common
areas and facilities as defined in paragraph 8-I of
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this Declaration.

(k) "Mortgagee" means the holder of a first mort-
gage lien on an apartment.

(1) "Owner" means a person, firm, corporation,
partnership, association, trust or other
legal entity or any combination thereof
who owns the fee simple title to an apart-
ment.,

(m) "Percentage Interest" means the percentage
of undivided interest in the fee simple
title to the common areas and limited areas
appertaining to each apartment as specifi-
cally expressed in paragraph 7 of this De-
claration.

(n) "Percentage Vote" means that percentage of
the total vote accruing to all of the apart-
ments which is appurtenant to each particular
apartment and accrues to the owner thereof.
The Declarant states that there is twenty-
eight (28) living units plus one (1) garage
for each living unit. Additionally, there
are fourteen (14) extra garages. Therefore,
the percentage vote to which each owner
shall be entitled on any matter upon which
the co-owners are entitled to vote shall be
one (1) vote per apartment. Ownership of
all or any one (1) of the fourteen (14) ex=
tra garages shall not entitle such owner to
a percentage vote.

(o) "Plans" means the floor and building plans
of the buildings and apartments prepared
by Paul I. Cripe, Inc., certified by Paul
I. Cripe, a registered professional engineer,
under date of November 25, 1963, and a site
plan and elevation of the tract and buildings
prepared by Mid States Engineering Co., Inc.,
certified by M. N. Franklin, a registered
land surveyor, under date of January 9, 1973,
all of which are incorporated herein by
reference,

(p) "Property" means the tract and appurtenant
easements, the apartments, the buildings,
garages, improvements and property of every
kind and nature whatsoever, real, personal
or mixed, located upon the tract and used
in connection with the operation, use and
enjoyment of Brendonshire Courts.

{(g) "Brendonshire Courts" means the name by
which the Property and Horizontal Property
Reglme shall be known. Brendonshire Courts
is located in the southeast corner of the
intersection of 52nd Place and Arlington
Avenue in Indianapolis, Indiana.

(r) "Tract" means the real estate described in
paragraph 2 above.



6. Description of Buildings: There are four (4) buildings,

each building containing seven {7) apartment units on the tract, as
shown on the plans and on the survey. The buildings are identified
and referred to on the survey and in this Declaration as Buildings
I, 1T, ITI, and IV. Each building is a two-story structure with
partial basements and is constructed of brick and frame. All are
*built in accordance with the plans.

The four (4) buildings contain a total of twenty-eight (28)
separate apartments, with apartments identified "A" through "G" in-
clusive,. il apartments are the same and each apartment with one (1)
garage has an identical valuation. Each one (1) of the additional
fourteen (1l4) garages numbered twenty-nine {29) through forty-two (42)
inclusive on the survey are identical.

7. Apartment Identification and Percentage Interest: The

legal description for each apartment shall consist first of the
identifying roman numeral of the building in which the apartment

is located, second the alphabetical letter designation of the parti-
cular apartment in that building and third an arabic numeral desig-
nation of the particular garage with each apartment. The percen=-
tage interest of each apartment owner in the common areas as here-
inafter defined shall be 3.52700% and the percentage interest of
each of the additional fourteen (14) garages in the common areas

as hereinafter defined shall be 0.08888%.

8. Common Elements: The common element shall be those por-

tions of the tract not included in the apartments or garages, in-
cluding all items stated in the Horizontal Property Act, all tangi-
ble personal property required for the maintenance and operation of
the apartments, and the following items:

A, The land on which the improvements are
located and any other land included in the
horizontal property, whether or not con-
tiguous thereto.

B. All parts of the improvements which are not
included within the apartments.

C. Easements through the apartments for conduits,
ducts, plumbing, wires, utilities and all
other facilities providing services to apart-
ments and to the common elements.



Easements for support in every portion
within an apartment which contributes to
the support of the building.

Installations for the furnishing of utility
services to more than one (1) apartment,

or to the common elements, or to an apart-
ment other than the apartment containing
such installation.

8-I. Limited Common Elements: The limited common elements

"shall consist of the following:

AI

Hot-water heaters, including pipes and elec-
trical systems, to service and operate such
heaters and to furnish hot water to the apart-—
ments of Buildings I and II. Said hot-water
heaters, two (2) in number, are located one
each in Apartment "A" of Building I and Apart-
ment "G" of Building II.

Easements of ingress and egress to all apart-
ments . in Buildings I and II, for the use and
benefit of the owners and tenants of all apart-
ments in Buildings I and II, for the purposes
of supplying hot water to all apartments with=
in said buildings and for the purposes of main-
tenance and repair of said hot-water heaters,
pipes and electrical systems incidental to such
service and operation of said hot-water heaters.

The hot-water heaters (temperature and gallonage)
shall not be manipulated, turned off, restricted,
or otherwise adjusted without the unanimous
written consent from all parties affected, direct-
1y or indirectly. :

9. Easements: The following easements are covenants running

with the land to each apartment owner:

A.

Utility Easements: Utility easements are
reserved through the tract as may be reguired
for utility services to adequately serve the
apartments; provided, however, easements
through any apartment shall only be to the
plans and specifications for the apartment
building, unless provided in writing and duly
acknowledged according to law by the apart-
ment owner so effected,

Easements for Ingress and Egress: Easements
of ingress and egress and right-of-way is
reserved for pedestrian traffic over, through,
on and across all sidewalks, paths, walk-ways,
lanes, and avenues, as the same from time to
time may exist, upon the common elements; and
for vehicular traffic over, through and across
such portion of the common elements as from
time to time may be intended for such purposes.

Fasements in Parking Areas: Easements in
parking areas are reserved for ingress, egress
and free entry for pedestrian and vehicular
traffice over, through, on and across all
driveways and parking areas as from time to
time may be established on the tract; and

for the construction and maintenance thereon,
of all types of utility services.
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D. Easements for Maintenance and Repair: Ease-
ments through the apartments and the common
elements are hereby reserved for the mainten-
ance, repair and replacement of any portion
of said apartments or common elements. Use
of these easements, however, for access to
the apartments shall be limited to reasonable
hours and with reasonable prior notice, except
that access may be had at any time in the case
of emergency.

E. Emergency Easements of Ingress and Egress:
Easements shall exist over all portions
of any apartment unit which may be used as
avenues of exit whenever reasonably required
for emergency exit.

F. Easements for Connection: Easements reserved
in common elements for use in connection with
other apartments. The Declarant hereby re-
serves unto itself the right to grant ease-
ments over any of the common elements of
this regime to be used for, by or in connec-
tion with any other apartments which may
hereafter be erected in the vicinity of
the property covered hereby, to the same
extent as i1f some common elements were common
elements of said other apartments, or as may
become necessary for the purposes of the
Declarant, its grantees, lessees, successors
or assigns, serving its adjacent properties
with utility services, drainage, recreation’
and easements for ingress and egress.

10. Apartment Qwnership: Apartments shall be constituted

as foilows:

A. Real Property: Each apartment, together
with space in it, as shown on the surveyor's
plans attached hereto and together with ail
appurtenances thereto, shall constitute a
separate apartment parcel of real property
which may be owned in fee simple and which
may be conveyed, transferred and encumbered
in the same manner as any other parcel or
real property, independently of all other
parts of the Regime Property, subject only
to the provisions of this Declaration.

Each shall consist of the following, and
all other interests herein designated to
each unit:

(1) An undivided share in the common
elements.

{2) Membership in the Association
and an undivided share in the
common surplus thereof.

{3) The right to use, occupy, and
enjoy common facilities subject
to the provisions of this De~
claration and the By-Laws,
rules and requlations of the
Associliation.

(4) All easements described herein.

-



Boundaries: Each apartment shall be bound
as to both horizontal and vertical bound-
aries as shown on the surveyor's plans,
subject to such encroachments as are con-
tained in the building whether the same
exists now or are created by construction,
settlement or movement of the building, or
permissible repairs, reconstruction or al-
terations. Such boundaries are intended
to be as follows:

(1) Upper and Lower Boundaries:

The upper and lower boundaries of
the apartment shall be the follow-
ing boundaries extended to an inter-
section with the perimetrical bound-
aries,

(a) The upper boundaries shall be
the horizontal plane of the
undecorated finished ceiling
of the second floor.

(b) The lower boundaries shall be
the horizontal plane of the
undecorated finished floors
of the basements.

{2) Perimetrical boundaries:

The perimetrical boundaries of the
apartment shall be the vertical
planes and the undecorated finished
interior of the walls bounding each
apartment, extended to the inner
sections with each other and with
the upper and lower boundaries.
Such boundaries shall include the
front and rear portions of any
apartment containing the same.

Appurtenances to Apartments: The owner of
each apartment shall own a share and certain
interests in the Regime Property as appur~
tenances to his apartment, including, but

in no way limited to, the following:

(1) Common Elements and Common Surplus:
The undivided share in the land and
other common elements and in the
common surplus which is appurtenant
to each apartment as set forth in
Exhibit "A" attached hereto and
hereby made a part of this Declara-
tion. The right to share in the
common elements and the common sur—
pldus does not include the right to
withdraw or to require payment or
distribution thereof, except upon
termination and dissolution as pro-
vided herein.

(2) Parking Spaces: Unmarked packing
spaces shall be used only by the
owners, tenants, guests, lessees,
or invitees of any regime parcel,
The parking spaces are availabie
generally for tenants, guests, in-
vitees and licensees of each apart-
ment owner, without reservation or
restriction. Such parking space
shall constitute a common element.
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D. Liability for Common Expense: Each apartment
owner shall be liable for a proportionate
share of the common expenses of the Associa-
tion, such share being the same as the undi-
vided share of the common elements, which is
appurtenant to his apartment; sald percentage
interests being set forth in paragraph 4 here-
of.

11. Use Restrictions: In order to provide for a congenial

_occupation of the buildings and to provide for the protection of
the value of the apartments, the use of the property shall be res-
tricted to and be in accordance with the following provisions:

A. Apartment Use: The apartments shall be
used for single family residence only.

B. Common Element Use: The common elements
shall be used for the furnishing of ser-
vices and facilities for which the same
are reasonably intended, for the enjoyment
of the apartments.

C. Nuisances: No nuisances shall be allowed
upon the property nor shall any use oOr
practice be allowed which is a source of
annoyance to residents or which interferes
with the peaceful possession and proper
use of the property by the owners.

D. Lawful Use: No immoral, improper, offen-
sive or unlawful use shall be made of the
property nor any part thereof and alil
valid laws, zoning ordinances and regu-
lations of all governmental bodies having
jurisdiction thereof shall be observed.

The respective responsibilities of apart-
ment owners in the Association of complying
with the regquirements of governmental bodies
which require maintenance, modification or
repair of the property shall be the same

as hereinabove provided for the maintenance
and repair of that portion of the property
subjected to such requirements.

E. Interpretation: In interpreting deeds,
mortgages and plans with existing physi-
cal boundaries of the units or of a unit
reconstructed in substantial accordance
with the original plans thereof shall
be conclusively presumed to be its bound-
aries rather than the metes and bounds
expressed in the deed, mortgage or plan,
regardless of the settling or lateral
movement of the building and regardless
of minor variances between boundaries
shown on the plan or in the deed and
those of the building.

F. Regulations and Restrictions: Concerning the
use Of the property may be promulgated by
the Association as hereinabove set forth;
provided, however, that copies of such regu-

-



lations and restrictions are furnished to
each apartment owner prior to the time that
the same become effective. The initial reg-
ulations and restrictions shall be deemed
effective until amended by the Association,
are annexed hereto and made a part hereof as
Exhibit "B"Y", Article VI of said exhibit. Any
amendments thereto shall be recorded in the
Office of the Recorder of Marion County,
Indiana, as amendments to said exhibit. Such
requlations and restrictions shall not im-
pair or limit the rights of mortgagees as
elsewhere recited.

12. Association and Administration of Regime Propertiy:

AI

Association: The operation of the Hori-
zontal Regime Property shall be by
Brendonshire Courts Association.

By-Laws: The By-Laws. of the Association
are attached hereto as Exhibit "B",

Duties and Powers: The duties and powers
of the Association shall be those set
forth in the Declaration and the By-Laws
as herein referred to, together with

those duties and powers reasonably im-
plied to be effective and purposes

thereof and together with -all duties

and powers authorized for the Associa-
tion; provided, however, that if there

are conflicts or inconsistencies between
the Declaration and By-Laws, the terms
prevail, and the Apartments owners covenant
to vote in favor of such amendments in
the By-Laws as will remove such conflicts
or inconsistencies. The powers and duties
of the Association shall be exercised in
the manner provided by the By-Laws, and
any duties or rights of the Asscociation
in accordance with the provisions of

this Declaration, shall be so exercised,
except that wherever this Declaration
requires the act or approval of the

Board of Managers of the said Association,
such approval must be that of the Board
done or given in accordance with the By~
Law.

Notice or Demand: All notices or demands

of any purpose shall be given by the Associa-
tion to the apartment owners and the apart-
ment owners to the Association and other
apartment owners in the manner provided for
notices to members of the Association by

the By~Laws thereof.

Funds, Titles and Benefits: All funds and
the titles of all properties acquired by

the Association and the proceeds thereof
after deducting therefrom the costs incurred
by the Association in acquiring the same,
shall be held for the benefit of all apart-
ment owners who may now or hereafter become




members for the purposes herein stated. All
income received by the Association from the
rental or licensing of any part of the common
elements (as well as such income anticipated)
shall be used for the purpose of reducing
prospective common expenses prior to estab-
lishing the annual assessment therefor.

Limitations from Liability of the Associa-
tion: Notwithstanding the duty of the
Association to maintain and repair parts
of the Regime Property, the Association
shall not be liable to any apartment owner
for injury or damage, other than the cost
of maintenance and repair, caused by any
latent condition of the property to be
maintained and repaired by the Association,
or caused by the elements or by other
OWners or persons.,

Approval or Disapproval of Matters: When-
ever the decision of an apartment owner is
required upon any matter whether or not
the subject of the Association meeting,
such decision shall be expressed by the
same persons who cast the vote of such
owner if in an Association meeting, unless
the joinder of record owners is specifi-
cally required by this Declaration.

Power to Delegate Authority: The Associa-
tion, by and through its Board of Managers,
is hereby vested with full power and authority
to delegate so much of its powers, duties and
authorities as granted by this Declaration of
Horizontal Property Ownership, and the By-
Laws of said Association attached hereto.
Specifically, said Association may enter

into a Management Contract with persons,
associations or corporations, upon such
conditions or terms as the Board of Direc-
tors may elect. All management costs and
fees as may be contained in such agreement

or contract, shall be common expenses
assessed in the manner herein provided.

Acquisition of Additional Interest: The
Association Is expressly authorized and em-
powered, from time to time, to acquire in-
terests in real property of any kind and
description, including but not necessarily
limited to, easements, rights-of-way, 1li-
censes, uses, fee simple ownership, lease-~
hold estates and any and all other forms

of ownership, use or possession, in and to
clubhouses, recreational facilities, water-
ways, roadways, alleys, pathways, walkways
and all other avenues of ingress, egress and
right of entry for the use and benefit of
each apartment owner within its membership,
The Association is hereby authorized and
empowered to pass, adopt and establish
rules, regulations, covenants and restric—
tions concerning the use of the same and
concerning the use of all common properties
generally, by said apartment owners.
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The costs and expenses of maintenace, repair
and replacement of such interests in land or
facilities so acquired, shall be an equal
common expense to all apartment owners within
said Association. Further, in the event this
Association acquires such interests in common
with other Horizontal Property Ownerships,
the common expenses attributable to each
apartment within this Regime, shall be

that sum which is the portion of the total
expenses therefor, divided by the total
number of apartments herein.

The said Association is hereby empowered

and authorized to give, grant, convey and
enter into easements with other Horizontal
Property Regimes or any other firm, person

or corporation creating easements, licenses,
rights-of-way and uses in and to any and

all types of utility services, streets, walk-
ways, roadways and all other types of avenues
for ingress, egress and entry, recreational
facilities and parking areas, as the same
may from time to time exist within this Hori-
zontal Property Regime and to common elements
of this Regime, exclusive of any portion of
the interior of the buildings herein; pro-
vided, however, as a condition to such grant,
conveyance or agreement each of the parties
thereto shall assume, as a common expense, .,
in its pro-rata share of the costs and expenses
of the maintenance thereof. Further, the
costs and expenses shall be in an equal sum
to each apartment contained in all of the
apartments having an interest therein. All
grants, conveyances, easements and agree-
ments entered into by virtue of this para-
graph shall be approved by not less than a
majority of the Board of Managers of the
Association. Furthermore, all such grants,
conveyances, agreements and easements shall
automatically terminate upon the termination
of the existence of this Horizontal Property
Regime,

13. Maintenance and Repair of Common Elements, Apartments,

Alterations and Improvements: Responsibility for the maintenance

of the apartments and restrictions upon the alterations and im-
provements thereof shall be as follows:

A, Apartments:

(1) By the Association: The Associa-
tion shall maintain, repair and re-
place, at its sole expense, the fol-
lowing:

{a) All portions of an apartment,
except interior surfaces, con-
tributing to the support of
the apartment building which
portions shall include, but
not necessarily be limited to,

-11-



{b)

{c)

{2) gx the Apartment Owner:
bility of the apartment owner shall be

the outside walls of the apart-
ment building, and all fixtures
on the exterior thereof, bound-
ary walls of apartments, base-
ment floors and second floor
ceiling joices and slabs, load
bearing columns of load bearing
walls.,

All conduits, ducts, plumbing,
wiring, water and power lines
and all other facilities for
the furnishing of any utility
services which are contained

in the portions of an apartment
maintained by the Association.

All incidental damages caused
to an apartment by such work
shall be promptly repaired

at the expense of the Associa
tion. :

as follows:

(a)

(b)

{c)

(d)

(e)

To maintain, repailr, and re-
place at his expense, all
portions of his apartment,
except the portions to be
maintained, repaired and
replaced by the Association.
Such work shall be done with-
out disturbing the rights of
other apartment owners.

To maintain, repair and re-
place, at his expense, the

air conditioning and heating
equipment servicing his apart-
ment, and all appliances and
fixtures located within his
apartment.

Not to paint or otherwise
decorate or change the appear-
ance of any portion of the
building not within the walls
of the apartment, unless the
written consent of the Associa-
tion is first obtained.

To promptly report to the
Association or its agent any
defect or need for repairs,
the responsibility for the
remedy of which is with the
Association.

Not to make any alterations
in the portions of the apart-
ment or the building which
shall be maintained by the
Association, nor to remove
any portion thereof, nor to

-12-
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make any additions thereto,
nor to do anything which would
or might jeopardize or impair
the safety or soundness of
the building without first
obtaining the written consent
of the Association, and

of all first mortgagees of
individual units therein,

nor shall any apartment

owner impair any easement
without first obtaining

the written consents of

the Association and of

the apartment owner or

owners for whose benefit

such easement or easements
shall exist.

B. Common Elements:

(1)

(2)

By the Association: The mainten—
ance and operation of the common
elements, including limited common
elements, shall be the responsibility
and expense of the Association.

Alteration and Improvements: The
Association shall have the right

to make or cause to be made such
alterations and improvements to

the common elements {(which do not
prejudice the rights of any apart-
ment owner unless his written con-
sent has been obtained); provided,
however, the making of such alter-
ations and improvements are first
approved by the Board of Managers
of the Association and all first
mortgagees of individual units.

The cost of such reguesting apart-
ment owners shall be assessed as

a common expense unless.in the
judgment of not less than seventy-
five per cent (75%) of the Board of
Managers, the same are exclusively
or substantially exclusively for
the benefit of the apartment owner
or owners requesting the same, in
which case, such requesting apart-
ment owner or owners shall be
assessed therefor in proportion

as they approve jointly, and fail-
ing such approval in such proportion
as may be determined by the Board
of Managers of the Association.
After the completion of the improve-
ments including the common elements,
which are contemplated by this
Declaration there shall be no al-
teration or further improvement

of common elements except as herein
provided.
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14. sSale or Lease of Apartment by Owner: For the purpose

of maintaining the congenial and residential character of Brendon-
shire Courts, and for the protection of the co~owners with regard
to financially responsible residence, sale or lease of an apartment
by an owner other than Declarant shall be subject to the following
conditions and restrictions:

A. ©Sale or Lease: No apartment owner may dis-
pose of an apartment or any interest therein
by sale or by lease without approval of the
Board of Managers of the Association, except
as provided elsewhere herein, which approval
of the Association shall not be unreascnably
withheld and shall be obtained in the manner
hereinafter provided.

{1l) Notice to Association: An apartment
owner intending a sale or a lease of
his apartment or any interest therein
shall give notice to the Association
of such intention, together with the
name and address of the intended pur-
chaser or lessee, such other informa-
tion as .the Association reasonably
may require and the terms of the pro-
posed transaction. The giving of such-
notice shall constitute a warranty and
representations by the apartment owner
to the Association and any purchaser
or lessee produced by the Association
as hereinafter provided, that the
apartment owner believes the proposal
to be bona fide in all respects.

(2) Election of Association: Within
twenty (20) days after receipt of
such notice, the Board of Managers
of the Association shall either ap-
prove the transaction or furnish a
purchaser or lessee approved by the
Association (and give notice thereof
to the person desiring to sell or
lease his apartment) who will accept
the transaction upon terms as favor-
able to the seller or lessor as the
terms stated in the notice except that
a purchaser or lessee furnished by the
Association may have not less than
thirty (30) days subsequent to the
date of approval within which to close
the transaction, and except that the
approval of a corporation may be con-
ditioned as elsewhere stated, The ap-
proval of the Board of Managers of
the Association shall be in recordable
form, signed by any two (2) members of
the Board and shall be delivered to the
purchaser or lessee. The failure of
the Association to act within such
thirty {(30) day period shall be deemed
to constitute approval, following which
the Association nevertheless shall pre-
pare and deliver written approval in
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recordable form, as aforesaid.

15. Insurance: The insurance which shall be carried upon

the property shall be governed by the following provisions:

A.

Authority to Purchase: Except insurance
furnished by the Deciarant during the
ownership by the Declarant; all insur-
ance policies upon the property (except

as hereinafter allowed) shall be purchased
by the Association for the benefit of

the apartment owners and their respective
mortgagees as their interests may appear
and shall provide for the issuance of cer-
tificates of insurance and mortgage en-
dorsements to the holders of the first
mortgages on the apartments, or any of them,
and if the insurance companies will agree,
shall provide that the insurer waives

its rights of subrogation as to any claims
against apartment owners, the Association
and their respective servants, agents and
guests. Such policies and endorsements
shall be deposited with the Board of
Managers, who must first acknowledge that
the policies and any proceeds thereof will
be held in accordance with the terms hereof.

*

Apartment Owners: Each apartment owner

may obtain insurance, at his own expense,
affording coverage upon his personal pro~
perty and for his personal liability as

may be required by law, but all such insur-
ance shall contain the same waiver or subro-
gation, if possible, as that referred to

in paragraph A of this Article,

Coverage:

{1) Casualty: The building and all
other insurable improvements upon
the land and all personal property
as may be owned by the Associa-
tion shall be insured in an amount
equal to the maximum insurable re-
placement value thereof (exclusive .
of excavation and foundations) as
determined annually by the insur-
ance company affording such coverage.
Such coverage shall affford pro-
tection against:

(a) Loss or damage by fire
and other hazards cov-
ered by the standard
extended coverage en-
dorsement;
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(b) Such other risks as from time -
to time are customarily carried
on similar buildings considering
location and use, including but
not necessarily limited to, van-
dalism, malicious mischief, wind-
storm and/or water damage.

(2) Public liability and property damage
in such amounts and in such forms as
shall be required by the Association,
including but not necessarily limited
to water damage, legal liability, hired
automobile, non-owned automobile and
off-premises employee coverages.

(3) Workmen's compensation policy to meet
the requirements of law.

(4) All liability insurance shall contain
cross liability endorsements to cover
liabilities of the apartment owners
as a group to an apartment owner.

Premiums: Premiums upon insurance policies pur-
chased by the Association shall be paid by the
Association and charged as common expenses.

Beneficiaries: All insurance policies purchased
by the Association shall be for the benefit of
the Association, the apartment owners and theilr
mortgagees, as their respective interests may
appear, and shall provide all proceeds be pay-
able to the Association or the Board of Managers,
who shall held such proceeds as Trustee for the
individual owners and mortgagees. The interest
of each owner and his mortgagee in 'such pro-
ceeds shall be equal to the owner's percentage
interest.

(1) Common Elements: Proceeds on account
of damage to common elements~-that une-
divided share for each apartment owner
and his respective mortgagee, if any,
which is set forth in Exhibit "A".

(2) Apartments: Proceeds on account of
apartments shall be held in the follow-
ing undivided shares:

{(a) Partial destruction when the
building is to be restored--
for the owner or damaged
apartments in proportion to
the cost of repairing the
damages suffered by each
damaged apartment.

(b) Total destruction of the
building or where the build-
ing is not to be restored--
for all apartment owners,
the share of each being that
share set forth in Exhibit
tlAtl o
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(3) Mortgages: In the event of a mortgagee's

endorsement has been issued to an apart-
ment owner, the share of the apartment owner
shall be held in trust for the mortgagee

and the apartment owner as their respec-
tive interests may appear.

Distribution of Proceeds: Proceeds of insurance

policies received by the Association or Board of
Managers shall be distributed to or for the bene-
fit of the beneficial owners in the following
manner:

(1) Reconstruction or Repair: If the damage

(2)

for which the proceeds were paid is to

be repaired or reconstructed, the pro-
ceeds shall be paid to defray the costs
thereof as elsewhere provided. BAny pro-
ceeds remaining after defraying such costs
shall be distributed to the beneficial
owners, all remitances to apartment owners
and their mortgagees being pavable jointly
to them. This is a covenant for the bene-
fit of any mortgagee of an apartment and
may be enforced by it.

Failure to Reconstruct or Repair: If it
is determined in the manner elsewhere
provided that the damage for which the
proceeds are paid shall not be recon- .
structed or repaired, the proceeds shall
be distributed to the beneficial owners,
remitances to apartment. owners and their
mortgagees being payable jointly to them.
This is a covenant for the benefit of any
mortgagee of an apartment and may be en-
forced by it.

16. Reconstruction or Repair of Casualty Damage:

A,

If any part of the common elements shall be
damaged by casualty, the determination of
whether or not to reconstruct or repair the
same shall be made as follows:

(1)

(2)

Partial destruction, which shall be
deemed to mean destruction which does
not render two~thirds (2/3) or more of
the apartments untenantable--~shall be
reconstructed or repaired unless at a
meeting of the members of the Associa-
tion, which shall be called prior to
commencement of such reconstruction or
repair, this Declaration is terminated
by a vote of eighty per cent (80%) or
more of the voting interests.

Total destruction, which shall be deemed
to mean destruction which does render
two~thirds {2/3) or more of the apartments
untenantable--shall not be reconstructed
or repaired unless at a meeting which
shall be called within ninety (90) days
after the occurrence of the casualty,
or, if by such date, the insurance loss
has not been finally adjusted, then
within thirty (30) days thereafter,
apartment owners who, in the aggregate,
own eighty per cent {80%) or more of the
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voting interests in favor of such
reconstruction or repair.

{3) Any such reconstruction or repair shall
be substantially in accordance with the
pians and specifications.

(4) Encroachments upon or in favor of apart~
ments which may be created as a result
of such reconstruction or repair shall
not constitute a claim or basis of a pro~
ceeding or action by the apartment owner
upon whose property such encroachment
exists, provided that such reconstruction
was either substantially in accordance
with the plans and specifications or as
the building was originally constructed.
Such encroachments shall be allowed to
continue in existence for so long as the
building stands,

Responsibility: If the damage is only to those
parts of one (1) apartment for which the responsi-
bility of maintenance and repair is that of the
apartment owner, then the apartment owner shall

be responsible for reconstruction and repair

after casualty. 1In all other instances, the
responsibility of reconstruction and repair after
casualty shall be that of the Association.

(1) Estimate of Costs: Immediately after
a casualty causing damage to property
for which the Association has the respon-
sibility of maintenance and repair, the
Association shall obtain reliable and
detailed estimates of the cost, to replace
the damaged property in condition as good
as that before the casualty. Such costs
may include professional fees and premiums
for such bonds as the Board of Managers
desires.

(2) Assessments: If the proceeds of insur-
ance are not sufficient to defray the
estimated costs of reconstruction and
repair by the Association (including
the aforesaid fees and premiums, if any!
assessments shall be made against the
apartment owners who own the damaged
property in sufficient amounts to pro-
vide funds to pay the estimated costs.

If at any time during reconstruction

and repair, or upon completion of recon-
struction and repair, the funds for the
payment of the costs thereof are insuf-
ficient, assessments shall be made against
the apartment owners who own the damaged
property in sufficient amounts to provide
funds for the payment of such costs.

{3) Reconstruction Funds: The funds for pay-
ment of costs of reconstruction and re-
pair after a casualty, which shall con-
sist of proceeds of insurance and funds
collected by the Association from assess-
ments against apartment owners, shall be
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distributed in payment of such costs
in the following manner:

{a)

(b)

If the amount of the estimated
costs of reconstruction and re-
pair exceeds the total of the
annual assessments for common
expenses made during the year
in which the casualty occurred,
then the sums paid upon assess-
ments to meet such costs shall
be deposited by the Association
in a separate account for such
funds. In all other cases, the
Association shall hold the sums
paid upon such assessments and
disburse the same in payment of
the costs of reconstruction and
repair.

The proceeds of insurance col-
lected on account of a casualty,
and the sums deposited with the
Association (pursuant to para-
graph 3A of this paragraph)
from collection of assessments
against apartment owners on
account of such casualty, shall
constitute a reconstruction
fund which shall be disbursed
in payment of the costs of re-
construction and repair in the
following manner:

(1) Apartment Owner: The
portion of insurance pro-
ceeds representing damage
for which the responsi-
bility of reconstruction
and repair lies with the
apartment owner; to such
contractors, suppliers
and personnel as do the
work or supply the mater-
ials or services required
for such reconstruction
or repair, in such amounts
and at such times as the
apartment owner may direct,
or if there is a mortgage
endorsement, then to such
payvees as the apartment
owner and the first mort-
gagee jointly direct.
Nothing contained herein,
however, shall be con-
strued so as to limit
or modify the responsi-
bility of the apartment
owner to make such recon-
struction or repair.

(2) Association--Legser Damage:
If the amount of the esti-
mated costs of reconstruc-
tion and repair is less than
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(3)

(4)

(5)

the total of the annual as-
sessments for common expenses
made during the year in which
the casualty occurred, then
the reconstruction fund shall
be disbursed in payment of
such costs upon the direction
of the Association or Board

of Managers: provided, how-
ever, that upon request of

a mortgagee who is a bene-
ficiary of an insurance policy,
the proceeds of which are
included in the reconstruction
fund, such funds shall be dis-
bursed in the manner herein-
after provided for the recon-
struction and repair of major
damage.

Asgsociation~-~Major Damage:
If the amount of the esti-
mated costs of reconstruc~
tion and repair of the
building or other improve-
ments is more than the total
of the annual assessments
for the common expenses made

.during the year in which the

casualty occurred, then the
reconstruction fund shall .
be disbursed in payment of
such costs and in the manner
directed by the Board of
Managers of the Association
and upon approval of an
architect gualified to prac-
tice in and employed by the
Association to supervise the
work.

Surplus: It shall be pre-
sumed that the first monies
disbursed in payment of
costs of reconstruction and
repair shall be from insur-
ance proceeds; and if there
is & balance and a recon-
struction fund after payment
of all costs of the recon-
struction and repair for
which the fund is established,
such balance shall be dis-
tributed jointly to the
apartment owners and their
mortgagees who are the bene-
ficial owners of the fund.

Common Elements versus Apart-
ments: When the damage is to
both common elements and
apartments, the insurance pro-
ceeds shall be applied first
to the cost of repairing com-
mon elements and the balance

to the apartments in the shares
above stated.
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(4) Insurance Adjustments: Each apartment
owner shall be deemed to have delegated to
the Board of Managers his right to adjust
with insurance companies all losses under
policies purchased by the Association ex-
cept in any case where the damage is res-
tricted to one (1) apartment, subject to
the rights of mortgagees of such apartment
owners.,

17. Assessments: Assessments against the apartment owners

shall be made or approved by the Board of Managers of the Associa~
tion and paid by the apartment owners to the Association in accord-
ance with the following provisions:

A. Share of Expenses--Common Expenses--Each Apart-
ment: Owner shalil be liable for his share oOFf
the common elements as described in paragraph
10D and any common surplus shall be owned by
each apartment owner in a like share.

B. Assessments other than Common Expenses: Any
assessments, the authority to levy which is
granted to the Association or its Board of
Managers by the Horizontal Property Owner-
ship Documents, shall be paid by the apart-
ment owners to the Association in the pro-
portions set forth in the provision of the
Horizontal Property Ownership Documents
authorizing the assessment.

C. Accounts: All sums collected by the Associa-
tion from assessments may be co-mingled in a
single fund but they shall be held for the
apartment owners in the respective shares in
which they are paid and shall be credited
to accounts from which shall be paid the
expenses for which the respective assessments
are made., Such accounts shall be as follows:

(1) Common Expense Account-~to which shall
be credited collections of assessments
for all common expenses as well as pay=-
ments received for defraying costs of
the use of common elements;

(2) Alteration and Improvement Account--to
which shall be credited all sums col-
lected for alteration and improvement
assessments;

(3) Reconstruction and Repair Account--to
which shall be credited all sums colw~
lected for reconstruction and repair
assessments:

(4) Emergency Account--to which shall be
credited all sums collected for emer-
gencies.

D. Assessments for Common Expense: Assessments for
common expenses shall be made for the calendar
year annually in advance on or before the second
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Monday in December of the year preceding for
which the assessments are made and at such other
and additional times as the Board of Managers
shall determine assessments for additional
common expenses required for the proper manage-
ment, maintenance and operation of the common
elements. Such annual assessments shall be due
and payable in twelve {12) equal consecutive
monthly payments, on the first day of each month,
beginning with January of the year for which the
assessments are made. The total of the assess~
ments shall be in the amount of the estimated
common expenses for the year including a reason-
able allowance for contingencies and reserves
less than the amounts of unneeded common expense
account balances and less the estimated payments
to the Association for defraying the costs of
the use of common elements. If an annual assesg~-
ment is not made as required, a payment in the
amount reguired by the last prior assessment
shall be due upon each assessment payment date
until changed by a new assessment.

Other Assessments: Other assessments shall be
made in accordance with the provisions of the
Horizontal Property Ownership Documents and if
the time of payment is not set forth in the
Horizontal Property Ownership Documents, the
same shall be determined by the Board of Mana-
gers of the Association.

Assessments for Emergencies: Assessments for
common expenses of emergencies which can not be
paid from the common expense account shall be
made only by the Board of Managers of the
Association,

Assessments for Liens: All liens of any nature,
including taxes and special assessments levied
by governmental authority which are a lien upon
more than one {1) apartment or upon any portion
of the common elements, shall be paid by the
Association as a common expense and shall be
assessed against the apartments in accordance
with the shares of the apartments concerned

or charged to the common expense account,
whichever in the judgment of the Board of
Managers is appropriate.

Assessment Roll: The assessments against all
apartment owners shall be set forth upon a

roll of the apartments which shall be available
in the office of the Association for inspection
at all reasonable times by apartment owners or
their duly authorized representatives. Such
roll shall indicate for each apartment the

name and address of the owner or owners, the

assessments for all purposes and the amounts

of all assessments paid and unpaid. A certi-
ficate made by the Association as to the status
of an apartment owner's assessment account shall
limit the liability of any person for whom made,
other than the apartment owner. The Association
shall issue such certificates to such persons

as an apartment owner may request in writing.,
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I. Liability for Assessments: The owner of an
apartment and hls grantees shall be jointly
and severally liable for all unpaid assessments
due and payable at the time of a grantee to re-
cover from the grantor the amounts paid by the
grantee therefor. Such liability may not be
avoided by a waiver of the use or enjoyment of
any common element or by abandonment of the
apartment for which the assessments are made.
A purchaser of an apartment at a judicial or
foreclosure sale or a first mortgagee who ac~
cepts a deed in lieu of foreclosure shall be
liable only for assessments coming due after
such sale and for that portion of due assess-—
ments pro-rated to the period after the date
of such sale. Such a purchaser as aforesaid
shall be entitled to the benefit of all pre-~
paid assessments paid beyond the date such
purchaser acquired title.

J. Lien for Assessments: The unpaid portion of
an assessment which is due shall be secured
by a lien upon

(1) The apartment and all appurtenances
thereto when notice claiming the lien
has been recorded by the Association
in the public records of Marion County,
Indiana, The Association shall not,
however, record such claim of lien
until the assessment is unpaid for not.
less than twenty (20) days after it is
due. Such a claim of lien shall also
secure all assessments which come due
thereafter until the claim of lien is
satisfied.

K. Application:

(1) Interest: Application of Payments:
Assessments and installments thereof
paid on or before ten (10) days after
the date when due shall not bear in-
terest but all sums not paid on or
before thirty {(30) days after the date
when due shall bear interest at the
rate of eight per cent (8%) per annum
from the date when due until paid. All
payments upon account shall be applied
first to the interest and then to the
assessment payment first due. All
interest collected shall be credited
to the common expense account.

(2) Suit: The Association at its option
may enforce collection of delinguent
assessments by suit at law or by fore-
closure of the liens securing the as-
sessments or by any other competent
proceeding and in either event, the
Association shall be entitled to re-
cover in the same action, suit or
proceeding, the payments which are
delinquent at the time of judgment
or decree, together with interest
thereon at the rate of eight per
cent (8%) per annum, and all costs
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incident to the collection and the
action, suit or proceeding, including,
without limiting the same, to reason-
able attorney's fees.

18. Taxes and:Special Assessments:

A, Taxes, assessments and other charges of this
State, or any political subdivision, or of any
special improvement district, or of any other
taxing or assessing authority shall be assessed
against and collected on each individual apart-
ment, each of which shall be carried on the tax
books as a separate and distinct entity for that
purpose, and not on the building or property as
a whole. No forfeiture or sale of the building
or property as a whole for delinquent taxes,
assessments or charges shall ever divest or in
any way affect the title to an individual apart-
ment so long as taxes, assessments and charges
on said individual apartment are currently paid.

B. Any tax assessor may rely upon a certificate
of the Association as to the share of each apart-
ment and upon request or whenever appropriate,
‘the Association shall issue such certificate.

C. During the period of time that taxes and special
assessments upon the property or any portion
thereof are not assessed to apartments as afore-
said, the taxes and assessments not separately
assessed to apartments shall be included in the
budget of the Association and shall be paid by
the Association. The Association shall assess
each apartment owner in accordance with the
manner hereinabove set forth for allocation of
taxes and special assessments by tax assessors.

19. Utilities: Each apartment owner shall pay for his own
utilities which are separately metered or billed, including but
not necessarily limited to, gas, electric, heat and telephone.
Utilities which are not separately metered or billed, ihcluding
but not necessarily limited to, water and trash removal shall be
treated as and paid as part of the common expenses, unless other-

wise agreed by a majority of the percentage vote of the owners.
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